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Introduction
Respondent County of Cole files this brief to address only Point 111 of the Brief of Appdlan,
Treesurer of the State of Missouri.  The County of Cole joins in the arguments presented in the

Respondent’ s Brief of the Recalver, Sharon Morgan, in her Points|, 11, IV, V, VI, VII, VI, IX and X.
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Jurisdictional Statement

Thetrid court determined that Sections 447.575 and 447.532, RSMo, giving the Treasurer the
power to bring an action to callect undamed property from the courts; is an uncondtitutiond delegation of
authority under Artide IV, 8 15 of the Missouri Condiitution. Thetrid court held that such an action under
the gatute would exceed the limits placed on the duties of the Sate treesurer by Mo. Congt. Art. IV, 8 15.
This cause therefore invalves the vaidity of the Missouri Uniform Digposition of Undaimed Property Act
and the condruction of agtate condtitutiond provison defining the date treesurer’ sduties. ArtideV, 8 3
of the Missouri State Condtitution grants this Court excludve jurisdiction to hear such matters.



Statement of Facts

The County of Cole acoepts and reproduces, with minor amendments, the Statement of Facts
contained in the Brief of the Sate Treasurer.  In the litigation that creeted the fund a issue heren,
Southwestern Bell v. Public Service Commission, CV194-0024CC, the Southwestern Béll
Company, on January 11, 1994, petitioned for review and for say of a decison of the Public Service
Commission that required Southwestern Bell to implement lower raies (L.F. 13-16.) On February 4,
1994, the Circuit Court entered astay, and ordered Southwestern Bell to pay into the regigtry of the court
thet portion of teephone charges callected that would bein excess of rates that would have been collected
but for the say. (L.F. 24) The monies were depodted into the regidry of the court pursuant to
§ 483.310, RSMo. The Circuit Court’'s initid order gppointing a recaiver, dated February 17, 1994,
goedificdly dates that the funds were placed in interest bearing accounts, “same being reguired by
§483.310.1” Id. (L.F. 26.)

The Circuit Court conduded thet a recaiver should be gppointed to perform those additiond
adminidrative duties which, absent the gppointment of a recaiver, would have to be performed by the
Circuit Clerk. (L.F. 27.) Hisreasonsfor thiscondusoninduded: 1) it would not be “fair to impose upon
the Clerk of the Circuit Court, hersdf, the additiond responghilities thet are engendered by a dose
monitoring of theinvestment in these funds as they accrue from month to month;” 2) *“the regpongibility for
adminigeing these funds mugt fal upon the undersgned judge and those of his gaf who work with him the
cosest;” 3) the Court “intends thet the investment decisons with respect to the funds be retained by the
Court itsdf;” and 4) the Court “intends thet these responghilities be exercised by the Court with the
asdgance of someonein whom this Court has complete confidence and dso by onewho isreedly avalable
tothe Court.” (L.F. 26-27.) Elaine Hedey was gppointed recaiver by the Circuit Court which ordered
and sherecaive as compensation $500.00 per month. (L.F. 28) The Court “resarve d] unto itsdlf thefind
invesment decisons” and the Court ordered thet interest recaived from such investments be paid over
directly to the recaiver and that from such interest the recaiver “shdll firg pay . . . the lavful expensesand
fees regarding the adminidration of the funds as may from time to time be authorized to be pad or dlowed
by the Court.” (L.F. 28)

On October 7, 1994, the Circuit Court dismissed the Rdator Southwestern Bl s petition for writ
of review with pregudice and entered an order gpproving digtribution of the say funds. ( L.F. 37-45) On
January 26, 1996, the Circuit Court ordered that funds held by the recaiver be trandferred to a successor
recaivership, noting that $63,915,156.04 had been refunded but that funds till remained thet were due
individud tephone cusomerswho had not beenlocated. (L.F. 50-55.) According to the Order, “these
funds are being hdd and adminigered 0 that refunds may be made therefrom to these tdephone
cusomers” and “vdid daims submitted and gpproved by the court shdl be paid by the recaiver.” (L.F.
50-53.)

In determining thet a uccessor recalvership was neaded, the court Sated thet it was* goparent thet
it will be necessary to hald and adminider these funds for a lengthy period of time” 1d. The court
gppointed Sharon Morgan as Sucoessor recaver, reying on the same factors as it hed for the gppointment
of theinitid recaiver, and ordered that she receive $250.00 per month in compensation for her duties as
arecave, (L.F. 54-55.)) The court again resarved unto itsdf the investment decisonsonthefund. (L.F.
53) It ordered thet interest recaived from investments be paid directly to the receiver, who “shdl firg pay
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therefrom the lawful expenses of adminigration of the funds as may from time to time be authorized to be
pad or dlowed by the court; there shdl next be pad therefrom such amounts as may be lawfully
requisitioned by the Circuit Clerk of Cale County in subsection 2 of Section 483.310, RSMo, and the
remaining baance dhdl be paid into the generd revenue fund of Cole County as provided in subsection 2
of Section 483.310, RSMo.” (L.F. 54.)

The Circuit Court ordered the recaiver to pay interest income from the fund to the Treasurer of
Cole County on September 6, 1996, in the amount of $5,623.66, and on December 30, 1998, in the
amount of $13,000. (L.F. 59-60.) The Circuit Court ordered additiond digtribution of interest earned on
March 14, 2001. (L.F. 1)

On duly 16, 2001, the Attorney Generd natified the recaiver that he was preparing, on bendf of
the Sate Treeaurer, alavaLit to recover undamed property, namdly, the fund administered by the recaiver
inthis pending court case. (L.F. 74-75.) On duly 20, 2001, the receiver filed in this pending Circuit Court
caxe a“Mation and Pdition for Joinder of Additiond Parties and for Rdief in an Andllay Adversary
Proceeding in the Nature of Interpleader and for Other Rdigf.” (L.F. 61-75.) On that same date, the
Circuit Court sugtained the Mation and dlowed filing of the Petition. (L.F. 77-78.)

The State Treasurer recaived both the motion and order on July 23, 2001. (L.F. 80.) By specid
gopearance only, shefiled a“Mation to Vacate and Disqudify” on August 20, 2001. (L.F. 81-118) She
dleged that the Circuit Court did not have persond jurisdiction over her necessary to enter any order
directed toward her, as she was never aparty to the origind action and was never sarved with summons
or with petition seeking rdief; that the Circuit Court had no legd authority to order her, asanon-party, to
filealawsuit againg “hand-picked” defendants and on issues chosen by the Judge; thet the Circuit Court
did nat have subject matter juridiction to enter the July 20, 2001 order, in that afind, unappeded judgment
hed long-sSince been entered in this case; that the recaiver, as anon-party, had no sanding to file motions
designed to continue the maintenance and expenditure of recaivership funds for the benefit of any person
or entity other then the owners of thasefunds; and that the Circuit Court was disoudified by Supreme Court
Rule 51.07 fromissuing the July 20 order because he had asubdantid interest in the outcome and adose
interest in or relaionship with the movant. (L.F. 82) Having not been sarved with summons, the State
Treasurer did not file an answer inthe “Andillary Adversary Proceedings”  Instead, on October 5, 2001,
she noticed up her “Moation to Vacate and Disqudify” for hearing on October 18, 2001. (L.F. 142.)

On October 12, 2001, the recaver filed a motion for judgment on the pleadings. On that same
date, the receiver noticed up her motion for hearing on October 18, 2001. (L.F. 151-153) The State
Treasurer filed suggestions in opposition and objections on October 18, 2001. (L.F. 154-265.)

On November 27, 2001, the trid court overruled the State Treasurer’sMotion to Vacaie. The
Court determined that the Circuit Court continued to have juristiction over Case No. CV194-24CC (the
origind pending action) and thet any person who hasadam againg the fund cregted in thet pending action
mug assrt it, asswel asany damsagand the recaver, in Case No. CV194-24CC, “and not in any other
caseinthis Court, or in any adminidrative proceeding.” (L.F. 274.) With regard to the daim made by the
Treaaurer, the trid court hed that the State Treasurer’ s duties are limited by the Missouri Condtitution,
Artide 1V, § 15, to those “rdated to the recaipt, invesment, custody and disbursement of sate funds and
funds recaived from the United Siates” Thetrid court determined that the fundsin question were nat date
funds or funds recaived from the United States and, therefore, “the Treesurer has no $anding or right to
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asxt damsagaing thefundsin Case No. CV194-24CC or againg the Receiver with repect to those
funds” (L.F. 274.) The court further hed that the funds“are subject to the digposal of the Circuit Court
of Cole County,” are* subject to digposition as determined by the Circuit Court of Cole County,” and “are
not required to be disbursed to the Tressurer pursuant to the provisons of the Uniform Digpostion of
Undamed Property Act.” (L.F. 274-75) Findly, the court held thet interest on the funds “may be
dishursed and usad as provided in Section 483.310.2, RSMo, with the balance of such interest to be paid
to Cole County.” (L.F. 275.) Thisapped followed. (L.F. 269.)



Point Relied On
[1.

Thetrial court did not err when it determined that the Circuit Court had the
authority to appoint areceiver under Supreme Court Rule 68.02 to administer
funds, in that Section 483.310, RSMo does not require that the Circuit Court
appoint the Circuit Clerk as custodian of fundsin the Circuit Court’sregistry
because Section 483.310, RSMo, is not mandatory as to who may invest such
fundsand the Circuit Court did not interferewith the Circuit Clerk’sdiscretion
under Section 483.310, RSMo to make purchases for the public good under
Section 483.310, RSMo.
§ 483.310, RSMo 2000
Christian Disposal, Inc. v. Village of Eolia, 895 SW.2d 632 (Mo. App. E.D. 1995)
Sate exrel. Taylor v. Wade, 231 SW.2d 179 (Mo. 1950)



Standard of Review

“The padition of aparty moving for judgment on the pleedingsis Smilar to that of amovant ona
moation to dismiss, i.e, asauming the facts pleaded by the oppogte party to be true, these facts are,
nevathdess insuffident asametter of lav.” State ex rel. Nixon v. American Tobacco Company,
Inc., 34 SW.3d 122, 134 (Mo. banc 2000). A moation for judgment on the pleadings should be sugained
whereno issue of maerid fact exigs Angelo v. City of Hazelwood, 810 SW.2d 706 (Mo. App. E.D.
1991). A moation for judgment on the pleadings should be sugtained if, on the bed's of the pleading, the
moving party isertitied to judgment in hisfavor asametter of law. 1d. & 707. Therefore, the review of
the question of law by this Court is de novo and no deference to the judgment of the tria court is necessaxy.
Id. at 707.




Argument
[,
Thetrial court did not err when it determined that the Circuit Court had the
authority to appoint areceiver under Supreme Court Rule 68.02 to administer
funds, in that Section 483.310, RSMo does not require that the Circuit Court
appoint the Circuit Clerk as custodian of fundsin the Circuit Court’sregistry
because Section 483.310, RSMo, is not mandatory as to who may invest such
fundsand the Circuit Court did not interferewith the Circuit Clerk’sdiscretion
under Section 483.310, RSMo to make purchases for the public good under

Section 483.310, RSMo.

The State argues under Section 483.310, RSVIo, that the Circuit Clerk, and the Circuit Clerk
done, is vesed with the authority to make investment decisons with regard to money depodted in the
Circuit Court’' sregigry. Under the Tressurer’ s reasoning, Section 483.310, RSMIo, limits a Circuit Court's
jurisdiction and discretion in the investment and/or digpogition of funds that the same Circuit Court has
ordered paid into itsregidry. The Tressurer’ sargument isfactudly and legaly incorrect. Section 483.310,
RSMo, does nat limit the Circuit Court's jurisdiction, Snce the requirements of the section are not
mendatory by itstermsand the Circuit Court' s order does not limit the discretion, duties or privileges given
the Circuit Clerk under Section 438.310.2, RSMo

In the underlying case', the Circuit Court appointed a receiver, rather than the Circuit Clerk, to
overse the adminidraive detalls of maintaining and investing the money that was depogited in the Circuit
Court' sregigry. Such gppointment was based upon an unusud nesd determined to exigt by the Court after
its conddered judgment. Inits Order, the Circuit Court determined that arecaiver was necessary inlight
of the large amounts of money that were to be deposited repeatedly and regularly, and because the money
depodited wasto be hdd in the regidry for apossbly “lengthy” period of time. (L.F. 52)

The Circuit Court hed the authority to gppoint a receiver under Supreme Court Rule 68.01(9)
under the following drcumdtances

Whenever in a pending legal or equitable proceeding it appears to the
court thet a recaiver is necessxy to keep, presarve and protect any
business, busness interest or property, induding money or other thing
depogited in court or the subject of a tender, the court, or any judge
thereof in vacation, may gppoint arecaiver whose duty shdl be to keep,
preserve and protect, to the extent and in a manner that the court may
direct, that which the recaiver is ordered to take into recaiver’s charge.
(Emphasis added.)
In accordance with Section 483.310, RSMo, the Court mede a finding that an unusudly large

1 Southwestern Bell v. Public Service Com' n, Case No. CV194-0024CC.



amount of money, $63,915,156.04, would be deposted and held in the Court’ sregidry for a*“lengthy”
period of time.  (L.F. 51). The Court dso prudently found that:

The court further does nat bdieve that it isfair to impose upon the drcuit

derk herdf the additiond responghilities that are engendered by adose

monitoring of investment of thase funds, these responghilities being over

and above wha would ordinarily be expected of the drcuit derk

persondly in the investment of funds” (L.F. 51.)

The Court further found, basad upon the exigting and anticipated drcumsances, that the Court
should retain the invesment decision making authority over thesefunds. (L.F. 51.) The Court correctly
Oetermined that under Supreme Court Rule 68.02 a recaiver may adminigter these funds “in lieu of the
arcuit derk.” (L.F. 52) Inits Order, the Circuit Court was do careful to note that even though the
Circuit Clerk would not be persondly adminigtering the account, that the account would be administered
in accordance with Section 483.310, RSMo. (L.F. 53) Spedficdly, the recaiver was directed to perform
those adminidrative dutiesin rlaion to these funds which, aosent the gppointment of the recaiver, would
have been performed by the Circuit Clerk under the provisons of Section 483.310, RSMlo. Therecaver
was given authority “to govern the investment of the funds and the gpplication of theinterest recaived from
thefund.” (L.F.53.)) Findly, the Court's Order indicatesthet the Circuit Clerk will have the authority to
dishurse the interest earned from the corpus on those items permitted under Section 483.310, RSVIo.
(L.F. 54).

The incorrect hyper-technicd misnterpretation of Section 483.310, RSMIo, proposad by the
Treasurer contradicts the dear purpose of the legidature in enecting this Satute. Section 483.310, RSMo
was enacted to rdieve the Circuit Court of some of the burden of adminigration of sums of money
depodited into the Circuit Court’ sregidry.  Section 483.310, RSMo, providesfor an dternative agent (the
Circuit Clerk) to protect, and by invesment even to increase, the funds or property deposited in the Circuit
Court regigry. This gaute was not intended to reduce the Circuit Court’s juridiction, authority or
discretion in the receipt, control, maintenance or diposition of fundsin the Circuit Court’ sregistry.? Itis
obvious from the languege of the Satute and subsequent amendments that the legidature intends only to
increase the ssfe adminigration/invesment dterndives that a drcuit court has in the protection and
invesment of money. Whileit is evident thet the legidature did not intend thet the judge, arcuit derk or
recaiver have unlimited discretion to invest such funds, the legidature, through this Satute, has established
alegidative framework that permits the continued and gppropriate exercise of discretion by the Circuit
Court &fter afinding that fundswill be deposited in the regidry in unusud amounts a frequent intervals and
for alengthy period of time. See Section 483.310.1, RSMo.

2 It should be noted that the legidature did not spedificdly change thetitle of the depository
where the money wasto be placed. The money and/or property ill must be depogited into the Circuit

Court regidry, and not into a“ Circuit Clerk” regidry.



It isimportant to note thet the legidature could have required certain mandatory stepsto be taken
in regard to dl property deposited into the Circuit Court regidry. The legidature chose not to do soin
Saction 483.310, RSVIo, by usng language which is directory and not mandetory. In determining whether
the reguirements of adatute are mandatary (that one mug do what it requires or SUffer a punishment) rather
then directory, the language and context of the datute must be evaluated.  See Christian Disposal, Inc.
v. Village of Eolia, 895 SW.2d 632 (Mo. App. E.D. 1995).

To determine whether adatute is mandatory or directory, the generd rule

iswhen agaute provideswhat resuits hdl follow afalure to comply with

its terms it is mandatory and must be obeyed. However, if the Satute

merdy requires cartain thingsto be done and, yet, does not prescribe whet

reultswill fallow if those requirements are nat met, such agauteismerdy

directory.
Id. & 634, ating State ex rel. 401 N. Lindbergh Assoc. v. Ciarleglio, 807 SW.2d 100, 104 (Mo.
App. E.D. 1990).

To detlermine whether a daute's reguirements are mandatory or directory, the intent of the
legidature should be determined by the context of the Satute and the terms and remedies that the legidature
provided. See School District of Mexico, Mo. v. Maple Grove School District, 359 SW.2d 743,
746 (Mo. 1962). Thefalure of thelegidaureto indude apendty for the failure to comply with the terms
of the datute is evidence that the datute is directory rather then mandatory. See Garzee v. Sauro, 639
SW.2d 830, 832 (Mo. 1982). Further, the use of terms by the drafters in the Satute is congdered
important in detlermining the legidative intent. If the legidature employed the teem “shdl” ingteed of “may”
this may be consdered evidence thet the legidature intended the Satute to be mandatory. State ex rel.
Taylor v. Wade, 231 SW.2d 179, 181 (Mo. 1950).

In Section 483.310, RSMo, it is evident that the legidaure did not intend this Satute to be
mandatory, nor wasit intended to reduce the equitable powers of the Circuit Court® It should be noted
thet the Satutory term directing the drcuit derk to invest money isby the adjective “may,” as opposad to
“dhdl.” Infact, Section 483.310.2, RSMo, was spedificaly amended in 1989 to replace the word “ shdl”

3 Ancther primary rule of Satutory condruction isthat a gatute should not be congtrued to
render it unconditutiona or to require an othewise dosurd result. Spradlin v. City of Fulton, 982
SW.2d 255, 258-259 (Mo. banc 1998). The legidature should not be presumed through miscondiruction
to be vidlating the conditutiond prohibition againg improperly reducing a Circuit Court’sjudicid powers
in equity under the doctrine of the separation of powers. See Artide I, Section 1, Missouri State

Condtitution; State ex rel. York v. Locker, 181 SW. 1001 (Mo. 1916).



with theword “may” regarding how the Clerk may spend the money. See Higtoric and Statutory Notes
for Section 483310, V.AM.S. Thisamendment is evidence that the legidature does nat intend to impose
ay mandatory reguirements on the derk or on the drcuit court in the exerdse of their discretion. Hagler
v. Director of Revenue, 968 SW.2d 704, 706 (Mo. banc 1998). Further, the Court had discretion to
order, or not order, the Circuit Clerk to deposit such funds in various * safe investments’ under Section
483.310.1, RSMo. (... “The court may make an order directing the derk to depost such funds..”.) There
isno mandatory language in Section 483.310, RSMo that the Circuit Court must gopoint the Circuit Clerk
to deposit and invest the funds under Section 483.310.2, RSMo, nor is there any prohibitory language
preventing appointment of arecaiver. In sharp contradt to the Treasurer’ s view that the Circuit Clerk is
indispensable under this Satute, the plain language usad by the legidature indead reveds that while
potentialy increesing the Circuit Clerk’s rale in handling funds in the Circuit Court's registry, Section
483.310, RSMIo isin no way reducing the Circuit Court’s jurisdiction, powers, duties and discretion in
regard to thet fund. Thereissmply no reguirement thet the Circuit Court must gopaint the drcuit derk, and
only the dreuit derk, to manage Court Regidry funds indeed, thet is only an avallable option thet the
Circuit Court may (and does) usein the ordinary course of busness
The Treasurer suggeststhet the Circuit Court’s own Order some how deprives the Circuit Clerk
of the “dection” to meke invesment decisons. However, as previoudy explained the Circuit Court is
under no compulson to surrender its juridiction to supervise the property in its own regigry, and the
Treesurer offers no plausble argument for why it should. The Tressurer’s argument that the Clerk is
Oegprived of some“right” to manege the Court Regidry issmilarly without bess The Circuit Clak’ sonly
red “authority” under the satuteis her right to use some of the interest generated to purchase itemsfor the
use of the public. See Section 483.310.2, RSMIo. In the Circuit Court’s Order, however, it specificaly
|eft thet discretion and authority with the Circuit Clerk and ordered thet it be funded and performed.
From such interest which is recaived the recaiver shdll firg pay therefrom
the lanvful expenses of the adminidration of the fund asmay from timeto
time be authorized to be paid or be dlowed by the court; there sl next
be paid therefrom such amounts as may be lawfully requistioned by the
Circuit Clerk of Cale County for the purpose specified and dlowed for
such derk in subsection 2 of Section 483.310, RSMo...”

(L.F.54)

In ummary, thereis nothing in the Order of the Circuit Court in this case which would deprive the
dek of any discretion or authority beonging to the Circuit Clerk under Section 483.310, RSMo. Thedeak
hes duties, authority and discretion to deposit and invest fundsin the registry only if the Circuit Court “may
meke an order” to that effect (Section 483.310.1, RSMo), and the Clerk’ sauthority to accessthe interest
on such funds to make authorized purchasess is fully protected. (Section 483.310.2, RSMo). Further,
nothing in Section 483.310, RSMo, or any other provison of law requiresthe Circuit Court of Cole County
to gppoint only the Cole County Circuit Clerk to contral and invest fundsin the Court’ s regidry; nor does
any provison of law otherwise limit the Circuit Court’sjuristiction and discretion to gppoint an gppropriate
recaver to adminiger funds hdd in the Court's regidry, paticualy in the unusud and peculiar
arcumgtances of thiscase.
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Conclusion
Thetrid court did not e when it found the Circuit Court properly gppointed arecaiver and was
not required to gppoaint the Circuit Clerk to make the invesment decisons
Respectfully submitted,
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